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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

Order Instituting Rulemaking to Promote Policy 
and Program Coordination and Integration in 
Electric Utility Resource Planning. 

Order Instituting Rulemaking to Promote Consistency in 
Methodology and Input Assumptions in Commission 
Applications of Short-run and Long-run Avoided Costs, 
Including Pricing for Qualifying Facilities. 

Rulemaking 04-04-003 
(Filed April 1,2004) 

Rulemaking 04-04-025 
(Filed April 22,2004) 

THE CALIFORNIA COGENERATION COUNCIL'S RESPONSE TO PACIFIC GAS AND 
ELECTRIC COMPANY'S, SOUTHERN CALIFORNIA EDISON COMPANY'S, SAN DIEGO 

GAS & ELECTRIC COMPANY'S, THE UTILITY REFORM NETWORK'S, AND THE 
DIVISION OF RATE PAYER ADVOCATES' APPLICATION FOR REHEARING OF THE 

OPINION ON FUTURE POLICY AND PRICING FOR QUALIFYING FACILITIES, 
DECISION 07-09-040 

I. INTRODUCTION 

Pursuant to Rule 16.1 (d) of the Rules of Practice and Procedure of the California Public 

Utilities Commission ("Commission"), the California Cogeneration Council ("CCC") respectfully 

submits this Response to Pacific Gas and Electric Company's (llPG&E"), Southern California Edison 

Company's ("SCE"), San Diego Gas and Electric Company's (llSDG&E") (collectively, the "IOUs"), 

The Utility Reform Network's ("TURN") and the Division of Rate Payer Advocates' ("DRA") 

Application for Rehearing of the Opinion on Future Policy and Pricing for Qualifying Facilities, 

Decision 07-09-040 ("Application for Rehearing"). 

The IOUs, TURN and DRA have failed to meet their burden of showing that 



Decision 07-09-040 ("Decision") is erroneous or is unsupported by "the record or law."' First, the 

Commission's adoption of the time of use ("TOU") factors employed in the Market Price Referent 

("MPR") is supported not only by the record but also by prior Commission decisions. Second, the 

Commission employs a hybrid approach in the Decision when calculating the incremental energy rate 

("IER") in the Market Index Formal ("MIF"), which is supported by the record and is permissible 

under Commission precedent. Third, the IOU's purchase obligation for small qualifying facilities 

("QF") does not run afoul of Public utility Regulatory Policies Act ("PURPA") because the Decision 

includes a cap on the aggregate contract capacity from such QFs that the IOUs are required to 

purchase. Finally, the Decision's refusal to apply retroactively the adopted formula for short run 

avoided cost ("SRAC") pricing is also supported by evidence in the record, is separately stated in the 

conclusions of law, and thus, there is no legal error. Accordingly, the IOUs', TURN'S and DRA's 

Application for Rehearing should be denied. 

11. DISCUSSION 

A. The Decision's Use of the MPR TOU Factors is Supported by the 
Record and Applicable Law 

i. The Record Supports the Commission's Use of MPR TOU 
Factors 

Contrary to the arguments of IOUs, TURN and DRA, the Commission's use of TOU factors 

employed in the MPR is supported by evidence in the record. The CCC presented evidence regarding 

the need to update the TOU factors for PG&E and SDG&E, as both utilities employed outdated TOU 

factors for QF pricing that were "flat" across TOU periods.2 The CCC's evidence showed that, in 

contrast to these flat and dated TOU factors, PG&E and SDG&E used more recent TOU factors in 

' Public Utilities Code section 1732, Rule 16.1. 

' CCCIBeach Ex. 102 at 54. 



their RPS solicitations that better accounted for the high value of power in peak periods.3 The CCC 

presented evidence in support of the use of the TOU factors that PG&E and SDG&E included in their 

2005 RPS solicitations and that subsequently were adopted in the MPR  calculation^.^ These MPR 

TOU factors are the most current and up-to-date TOU factors in use, and the record supports the 

Commission's use of these TOU factors for SRAC pricing. Thus, sufficient evidence exists in the 

record to support the Commission's decision to use the MPR TOU factors. 

ii. The Commission Can Take Notice of Its Own Decisions 

As further support for the use of the MPR TOU factors in this instance, the Commission also 

relied on its decisions in prior proceedings. The Decision states that the Commission intends to 

"update[] the IOU's TOUITOD factors and periods to be consistent with the TOU factors adopted in 

other procurement proceedings."5 In one such example, Decision 06-05-039, the Commission 

approved the RPS procurement plans for PG&E, SCE and SDG&E. Each of these RPS procurement 

plans contained TOU factors specific to each of the ~t i l i t ies .~  Reliance on prior proceedings such as 

this does not constitute legal error because the Commission can take notice of and rely on its own past 

decisions in making future  decision^.^ 

In this case, the Commission adopted the TOU factors employed in the MPR because they 

"ensure that the time differentiated value of energy is appropriately taken into account when comparing 

projects against the MPR. TOU factors used for the purposes of this proceeding fulfill fundamentally 

the same role . . . . It is reasonable to adopt [them] here." The Commission can take notice of the TOU 

Id. at 55. 

Decision 07-09-040 at 72. 

Decision 06-05-039 at 67-68. 

See Decision 00-1 1-016 at 1 ("It is self-evident that the Commission may rely upon its past decisions in making future 
decisions, therefore taking official notice of its own decisions is unnecessary.") 



factors it approved in other proceedings to support its decision to adopt TOU factors in this case that 

are consistent with the TOU factors used to determine the MPR. Thus, contrary to the IOU's, TURN'S 

and DRA's arguments, the Commission's adoption of the MPR TOU factors is supported by record 

evidence. 

iii. The Decision Requires that the TOU Factors be Consistent 
With, Not Necessarily Equal To, MPR TOU Factors. 

The Application for Rehearing alleges that the Decision errs because it requires use of "all-in" 

energy and capacity MPR TOU factors for SRAC energy prices. The Decision, however, states that 

the TOU factors used for SRAC pricing must be "consistent with the adopted TOU factors for the 

Market Price Referent ("MPR")."~ The Decision does not necessarily require that the TOU factors be 

equal to the TOU factors for the MPR, as the IOUs, TURN and DRA argue. To the contrary, the 

Decision leaves the implementation of the TOU factors, and thus the resolution of the energy-only 

versus all-in question raised by the Application for Rehearing, to the implementation phase of the 

proceedings, which will begin with workshops to be held next week. During the implementation 

phase of the proceedings, the Commission may in fact decide that the TOU factors should equal the 

MPR TOU factors. lo  As a matter of law, however, the Commission did not err when stating that the 

TOU factors should be consistent with the MPR TOU factors. 

Furthermore, in the Findings of Fact, the Commission specifically finds that the Commission 

should further refine and update the TOU factors used to calculate SRAC prices in a separate 

proceeding. " The IOUs, TURN and DRA therefore err when they allege that the Decision's adoption 

Decision 07-09-040 at 72 (emphasis added). 
9 Notably, SDG&Ets TOU factors are energy-only factors only. 

'' The CCC reserves the right to support such a position during the implementation proceedings 

" Decision 07-09-040 at 142, Finding # 29. 
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of all-in factors constitutes legal error, because the Decision did not adopt all-in factors. Rather, the 

Decision states only that that the TOU factors used for SRAC pricing must be consistent with the RPS 

TOU factors, and such a conclusion is not legal error.12 

B. The Decision's Calculation of the MIF is Consistent with PURPA 
and Does Not Constitute Legal Error 

i. The Commission Has Authority To Adopt A Hybrid 
Approach 

In the Decision, the Commission adopted an "interim hybrid approach" aimed at achieving 

"SRAC prices that more closely reflect utility avoided  cost^."'^ This hybrid approach combines a 

market-derived value with an administratively-determined approach adopted in other Commission 

decisions. The Commission's hybrid approach is supported fully by the record and permissible under 

law, and no legal error exists. 

The Commission has the latitude to evaluate and weigh record evidence presented to it and then 

make a decision that is a compromise of the evidence presented. Such a compromise position does not 

constitute legal error. Indeed, the Commission has held that: 

All of the evidence adduced by the parties on this key point directly 
bears on, and contributes to the rationale for, our decision herein. As 
noted above, this evidence is conflicting. It is entirely within our 
discretion to weigh and rule on this conflicting factual evidence in a 
manner that results in a reasonable compromise rather than an all-or- 
nothing outcome. l 4  

Thus, the fact that the Commission evaluated and weighed the record evidence before it and reached a 

compromise does not mean that the Commission committed legal error. The Commission acted within 

its discretion to render a Decision that is a hybrid of the record evidence before it. 

l 2  Id. at 72. 

l 3  Decision 07-09-040 at 62. 

l 4  Decision 02- 12-064 at 6 1. 



Additionally, the IOUs, TURN and DRA argue that the Commission's hybrid position is "not 

based on anything in the record of this proceeding."15 This is not correct. The IOUs, TURN, and DRA 

advocated the use of the NP-15 and SP-15 prices alone to derive a market heat rate.16 The 

Commission held, however, that using NP-15 and SP-15 prices alone would result in understated 

utility avoided costs.17 The Cogeneration Association of California ("CAC")/Energy Producers and 

Users Coalition ("EPUC") and the Independent Energy Producers ("IEP") both presented substantial 

evidence that the administrative heat rates adopted in D.96-12-028 continue today to represent utility 

avoided costs a c c ~ r a t e l ~ . ' ~  The Commission recognized, however, that this approach alone "may no 

longer serve as the most reasonable proxy for determining avoided  cost^."'^ The CCC started with NP- 

15 and SP-15 forward prices, and used different adjustments, adders, and averages than the IOUs, to 

derive heat rates close to the administrative heat rates adopted in D. 96-12-028 and used in the 

~ e c i s i o n . ~ '  The Commission weighed this conflicting evidence related to heat rates and derived a 

hybrid position that relied on market derived prices while correcting for the failure of existing markets 

to reflect the full cost of generation in ~al i fornia .~ '  The result is "a reasonable compromise rather than 

an all-or-nothing outcome."22 Thus, both components of the hybrid formula are supported by record 

evidence, and there is no legal error. 

15 Application for Rehearing, p. 8. 

I6~ecision 07-09-040 at 29-37. 

l7 Decision 07-09-040 at 61. 
18 See, e.g. IEPIManson Exh. 95 at 54-6 1. 

l 9  Decision 07-09-040 at 59 

20 CCCIBeach Exh. 102 at 47, Table 8 

21 Id. at 64. 
22 Decision 02- 12-064 at 6 1. 



ii. The Commission's Adoption of the Use of Historic Heat 
Rates Is Supported by Record Evidence 

Additionally, the Commission's adoption of the use of historical, administrative heat rates for 

the utilities is supported by record evidence. CCC, IEP, and CACIEPUC all showed that current 

avoided costs are accurately represented by heat rates in the same range as the heat rates used 

historically in the Transition Formulas approved in Decision 96-12-028. The Decision adopted the use 

of administrative heat rates for PG&E and SDG&E that are derived through a simple algebraic re- 

arrangement of the PG&E and SDG&E transition formulas into the form of the MIF: SRAC Energy = 

Gas Price x Heat Rate + ~ d d e r . ~ ~  The administrative heat rate for SCE is simply the average SRAC 

heat rate employed in SCE's SRAC pricing formula over the 11 years that the Transition Formula has 

been in effect (October 1996 through September 2 0 0 7 ) . ~ ~  

C. The "Small QF Option" is Consistent with PURPA and Does Not 
Require Utilities to Purchase Unneeded Capacity 

Finally, the IOUs, TURN and DRA mischaracterize the "Small QF Option" as a mandatory 

purchase obligation imposed upon the utilities regardless of capacity need. Rather, the "Small QF 

Option" gives a small QF (20 MW or less) multiple contracting options while capping the total amount 

of QF power under the small QF option to 11 0% of each IOU's current QF capacity. Thus, IOUs 

obligation is limited to not rejecting small QFs' requests for a contract on the basis of oversubscription 

unless the contract "would cause the IOU to have more than a 10% growth in its overall QF portfolio 

" Decision 07-09-040, at 66 and Table 2, lines 13 and 15; also Ex. 104, Table ES-I. See also the CCC's opening 
comments on the Alternate Decision of Commissioner Grueneich, at page 8, footnote 2 1 ,  which provides an exemplary 
calculation. 

24 EX. 102, Table 1 ;  also see the calculation provided in the CCC's opening comments on the Alternate Decision of 
Commissioner Grueneich, at page 9, footnote 27. This calculation is based on the record of SCE's monthly avoided cost 
postings filed with the Commission, as summarized in Table 1 of Ex. 102. 

7 
LA:200528.32 



1125 . . Additionally, the Decision requires that the cap on this requirement be re-evaluated during the 

26 long-term procurement proceeding. 

This approach is consistent with PURPA, which requires the utility to purchase "any energy 

and capacity" that is "made available" to the utility by a QF, at rates equal to the utilities avoided 

Nothing in the Decision requires that the IOUs oversubscribe in violation of PURPA. Indeed, 

the Decision places a cap on the amount of power purchased under this option that is far below the 

IOUs' current need for power as identified in their long-term procurement plans (LTPPs), and - 

importantly - allows this cap to be reviewed each year as part of the IOUs' LTPPs, so that the possible 

amount of power purchased from small QFs remains consistent with the IOUs' needs. This provision 

of the Decision requires that the IOUs enter into contracts with small QFs that would otherwise be 

marginalized by the IOU solicitation process. Such a requirement does not run afoul of PURPA; in 

fact, it upholds the essence of why Congress adopted PURPA -to provide a market for generation that, 

absent the law, the IOUs would not purchase. 

D. The Prospective Implementation of the SRAC Methodology Does 
Not Constitute Legal Error 

The IOUs, TURN and DRA are incorrect in their assertion that the Decision constitutes legal 

error because it fails to implement SRAC pricing retroactively. Retroactive application of SRAC 

energy prices is not appropriate in this instance, because the Commission considered the issue and 

concluded that the SRAC transition formula did not exceed utility avoided costs or systemically violate 

P U R P A . ~ ~  To the contrary, the Commission concluded that the SRAC energy prices resulting from the 

25 Decision 07-09-040 at 12 1. 

26 1d. at 121. 

27 16 U.S.C. 4 824a-3(b); 18 C.F.R. § 292.30(a)(2003); see also American Paper Institute v. American Electric Power, 461 
U.S.  402 (1983). 

Decision 07-09-040 at 145, Conclusion of Law #5, 7, and 8. 

8 
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Transition Formula accurately represented the utilities' avoided costs,29 that changes to the MIF should 

apply to the "going forward" SRAC energy prices under existing and new  contract^,'^ and that a 

decision to revise the Transition Formula does not demonstrate that prices under the Transition 

Formula violate PURPA.~' Indeed, the IOUs, TURN and DRA fail to cite to any evidence that would 

support a conclusion that the SRAC transition formula exceeded utility avoided costs or systemically 

violated PURPA. 

In fact, the CCC submitted evidence that the SRAC prices paid under RSO 1 contracts 

appropriately represented avoided costs.32 Additionally, as the Commission has previously recognized, 

the SRAC payment formula need not match utility avoided cost in every hour of every day; to the 

contrary, the avoided cost formula is designed to track utility avoided costs over time." Thus, the 

IOUs, TURN and DRA have not shown that the Decision's refusal to apply the SRAC formula 

retroactively constitutes legal error, and the Commission's decision on the issue is fully supported by 

the record. 

111. CONCLUSION 

For the reasons set forth above, the Commission should deny PG&E1s, SCE's, SDG&E1s, 

TURN'S and DRA's Application for Rehearing for the reasons set forth herein. 

29 Decision 07-09-040 at 145, Conclusion of Law # 5. 

30 Id.; Conclusion of Law #7. 

31 Id.; Conclusion of Law # 8. 

32 CCCIBeach, Ex. 103, at 54-55; see also CCCIBeach, Ex. 102 at 27-3 1. 
33 Decision 04-07-037 
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